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A. Introduction

A cassation court traditionally has two tasks: a unifying task and a
corrective task. The unifying task consists of verifying the internal
legality of a lower court’s decision. The cassation court supervises the
correct application and interpretation of the law by the lower courts,
i.e. guaranteeing the unity of jurisprudence. The corrective task refers
to verifying the external legality of the lower court’s decision. The
cassation court must ensure that the decisions of the courts concerned
are in conformity with the requirements of proper administration of
justice. The cassation court checks whether the procedure before the
lower court has been properly conducted and whether this court’s
judgment has been properly motivated.
This article focuses on the following research question: is it necessary
that the Belgian Council of State, acting in the capacity of a cassation
court, perform both traditional tasks (corrective and unifying)? This is
by no means self-evident, given the specific judicial structure in which
the Council of State operates.
In order to answer this question, I will first examine the recent
evolution in the organization of administrative justice in Flanders and
Belgium and the consequences of this evolution for the cassation
jurisdiction of the Council of State.
Second, I will explore the two traditional tasks of a cassation court in
detail.
Third, I will examine whether the Council should exercise a unifying
function. The answer to this question primarily depends on the extent
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to which the legislator can guarantee the unity of jurisprudence prior
to the cassation procedure. The more unity of jurisprudence exists
between the high administrative courts, the less the need for a
cassation court that ensures the unity of jurisprudence at a higher
level. Hence, I will research the risk of conflicts of jurisprudence
between the Flemish high administrative courts prior to the cassation
procedure.
Fourth, I will examine whether there is a need for the Council of State
to perform a corrective task. This is largely determined by the judicial
protection citizens enjoy prior to the cassation procedure. The higher
the judicial protection before the high administrative courts, the less
the need for a cassation court to monitor the proper administration of
justice. I will therefore examine the legal protection citizens enjoy
prior to the cassation procedure before the Council of State. I will
devote special attention to the lack of an appeal procedure against a
decision of a high administrative court, the question whether a non-
jurisdictional administrative appeal has to be completed before one
can lodge an appeal with a high administrative court, and the
sanctions the administrative courts can impose on administrations
that have issued illegal administrative acts.

B. Recent evolution in the organization of
administrative justice

I. Background

While on the one hand, civil courts provide judicial protection against
government action in Belgium, on the other hand the administrative
courts do as well.  The competence of these courts is allotted
depending on the nature of the “actual and direct” object of the
dispute. More specifically, civil courts settle “subjective” disputes or
disputes concerning a subjective right, i.e. a right to a governmental
performance that is a direct legal effect of a regulation, in the sense
that the regulation defines the complete content and conditions of this
performance so that there is no room for any discretionary
appreciation by the government.  In contrast,  administrative courts
settle “objective” disputes, i.e. disputes that do not concern subjective
rights, but instead concern the legality of standards of objective law.
In this view, the existence and conferment of a right that leads to an
objective dispute depend on a discretionary appreciation by the
administration.
The Belgian Council of State (in its current form)  was established in
1946,  since when it has been the highest administrative court,
competent to annul illegal administrative acts. In 1989 the Belgian
legislator expanded the competence of the Council of State so that
(under certain conditions) it could also suspend an administrative act,
pending the decision concerning the annulment.  Alongside the
Council of State existed other administrative courts with subject-
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matter jurisdiction, but these were often difficult to identify as they
were mostly administrative institutions with limited judicial capacity.
Consequently, it was not always self-evident whether a certain
decision by this institution constituted an administrative act or a
judicial decision. Moreover, not every administrative court was well
known. The Belgian and Flemish administrative legislation is very
diffusive, causing the specific, detailed administrative regulation and
the administrative courts that resolve disputes arising from it, to be
obscure.
Besides the power to annul and suspend administrative acts, the
legislator also allocated the Council a cassation jurisdiction ever since
1946.  This means the Council can annul jurisdictional decisions of
other administrative courts. However, originally, the cassation
jurisdiction was not always recognized or discussed as a separate
jurisdiction in legal doctrine. In my opinion, this was for 4 reasons: 1)
the annulment and cassation competence were provided in the same
article of the relevant legislation; 2) the parliamentary preparations of
this article were unclear, as it passed on the difficult task of
distinguishing administrative from jurisdictional acts to the Council of
State ; 3) the regulations on procedure were the same for the
annulment and the cassation proceedings ; 4) the Council of State
originally used the same kind of assessment of the case facts,
regardless of the capacity in which it acted (as an annulment or a
cassation court).

II. New high administrative courts

In recent years, the Belgian and Flemish legislators have established
several new administrative high courts that have taken over a large
part of the annulment and suspension jurisdiction of the Council of
State. The most important new high administrative courts are the
Council for alien law litigation,  the Environmental Enforcement
Court,  the Council for Permit Disputes  and the Council for
Disputes about Decisions on Study Progress.  One of the reasons for
the creation of these courts is to be found in the judicial backlog of the
Council of State in its capacity of annulment and suspension court,
which had resulted in serious delays in the proceedings.  For
example, in the judicial year 2005-2006 the number of pending cases
before the Council of State amounted to 35.918 (24.946 concerning
alien law and 10.866 in other areas of law). , 
Each of these high administrative courts has its own subject-matter
jurisdiction. The Council for alien law litigation assesses with full
jurisdiction administrative acts of the General Commission for
Refugees and Stateless Persons (hereafter: “GCRS”). ,  When acting
in the capacity of annulment and suspension court, the Council
assesses other individual administrative acts taken in application of
the Aliens Act, such as expulsion measures, decisions relating to visa,
etc.  The Environmental Enforcement Court appraises appeals
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against administrative fines, possibly together with a forfeiture of
illegally acquired benefits, imposed to punish an environmental
offence or infringement.  The Council for Permit Disputes assesses
appeals against decisions concerning the allotment or denial of a
building permit, validation decisions and registration decisions.
Lastly, the Council for Disputes about Decisions on Study Progress can
pronounce on disputes related to decisions on study progress in higher
education,  such as (disciplinary) examination decisions and
decisions concerning the award of an exemption to a study unit.  The
Council of State retains the residual competence to assess the legality
of all other administrative acts.
The proceedings before each of these high administrative courts vary.
For example, the time limit within which the administrative act has to
be contested depends on the competent administrative court: for the
Council for Permit Disputes it is 45 days from the day after the service
of the permit decision or the day after the start of the public display of
the permit decision ; for the Council for alien law litigation  and the
Environmental Enforcement Court it is 30 days from the day after the
notification of the contested act ; and for the Council for Disputes
about Decisions on Study Progress it is 5 days from the day after the
notification of the study progress decision.
Not only the judicial proceedings but also the precise (ruling)
competence of the administrative courts differs. As mentioned above,
the Council for alien law litigation acts as a court with full jurisdiction
and as an annulment and suspension court, depending on the nature
of the contested administrative act. In the capacity of a court with full
jurisdiction, it re-examines the entire case after which it can reform or
confirm the contested decision of the GCRS.  However, as an
annulment and suspension court, the Council limits its research to the
legality of the contested administrative act. If it concludes that the act
is illegal, it can pronounce the annulment thereof.  The
Environmental Enforcement Court also limits its research to the
legality of the contested administrative fines, ,  but contrary to the
Council for alien law litigation as an annulment court, it can not only
(partly) annul the illegal decision concerning the fines. More
specifically, the Court can also, if it sees fit, substitute the annulled
fine with an own decision concerning the amount and, as the case may
be, the forfeiture of illegally acquired benefits.  When the Council for
Permit Disputes or the Environmental Enforcement Court (partly)
annuls a contested act, it can order the administration that took this
act to take a new administrative act within a certain period. In that
case, the Council for Permit Disputes or the Environmental
Enforcement Court can also 1° designate specific rules or principles of
law that have to be observed when taking the new administrative act;
2° define the procedural actions that have to be taken prior to the new
administrative act.  Finally, the Council for Disputes about Decisions
on Study Progress determines whether decisions on study progress are
in accordance with the provisions of the Codification and regulations
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and the educational and examination regulations and with the general
principles of good governance (legality check).  If the contested
decision on study progress is illegal, the Council, stating reasons,
annuls it, in which case it can order the administration to take a
conditioned new decision.
Finally, the territorial competence of the administrative high courts
also varies. The Council for alien law litigation is a federal (Belgian)
high administrative court, whereas the Council for Permit Disputes,
the Environmental Enforcement Court and Council for Disputes about
Decisions on Study Progress are regional (Flemish) high
administrative courts.
It is obvious that the differences between the procedures and
competences of these high administrative courts systems can cause
confusion and legal uncertainty, which can result in a negative
influence on the effective legal protection of the applicant. Therefore,
the Flemish Decree 4 April 2014 concerning the organization and
procedure of some Flemish administrative courts implements an
umbrella structure under which the Council for Permit Disputes and
the Environmental Enforcement Court resides, together with the
Council for Election Disputes. ,  The Explanatory Memorandum on
the draft of this Decree provides that this new structure aims, among
other things, to standardize the procedures before these three courts
governing, for example, time limits and ruling competence. However,
the procedures remain different at some points.  It is clear from the
provisions of the Decree that the time limits and ruling competences
of the administrative courts in fact remain to differ. The ruling
competence of the Council for Permit Disputes and the Environmental
Enforcement Court have indeed been more aligned than in the past.
Since the Decree does not apply to the Council for alien law
litigation  or the Council for Disputes about Decisions on Study
Progress, it seems that the unifying effect of the Decree is necessarily
limited.

III. The importance of the cassation jurisdiction of the Council of
State increases

As mentioned above, not only is the Council of State an annulment
and suspension court with respect to administrative acts, but it is also
the competent cassation court with respect to judicial decisions of
other administrative courts. ,  As a cassation court the Council of
State “does not pronounce on the merits of the case,”  which means it
principally cannot assess the facts of the case. It is bound by the
factual assessment of the case by the high administrative court, i.e. the
court hearing the main action. , 
On the one hand, the creation of the new high administrative courts
led to a decrease in the annulment and suspension litigation before the
Council of State. This is because these new courts acquired the
competence to assess disputes that used to be assessed by the Council
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of State (disputes on alien law, construction permits, study progress
decisions in higher education, administrative fines for environmental
offence or infringement, ...). On the other hand, this led to an
enormous increase in the importance of the cassation competence of
the Council of State and its cassation jurisprudence. The Council of
State may have lost the jurisdiction to annul and suspend certain
administrative acts concerning alien law, construction permits, etc.,
but it gained the competence to issue cassation decisions in those
same areas of law.
The legislator wanted to prevent serious delays in the annulment
proceedings before the Council of State, which were solved via the
creation of the administrative courts, from reappearing in the
cassation proceedings. For this reason, the Act that created the
Council for alien law litigation also thoroughly reformed the cassation
procedure before the Council of State, introducing the so-called
“cassation filter” or admissibility procedure in Art. 20 of the Organic
Laws on the Council of State.  The parliamentary preparations state
that the admissibility procedure aims to prevent applicants from
treating the Council of State (in the capacity of cassation court) as an
appeal court, causing the Council to examine and settle appeals in
cassation in main proceedings, while a short preliminary examination
could have revealed that the grounds of cassation could never lead to
the annulment of the contested judicial decision.  Every cassation
appeal (not only the cassation appeals against a judicial decision of the
Council for alien law litigation) before the Council of State has to pass
through the admissibility procedure before the Council can assess the
substance of that appeal.
While the legislator introduced the admissibility procedure before the
Council of State, the Royal Decree of 30 November 2006 implemented
regulations of procedure, applicable only to the cassation
proceedings.  Previously, the cassation proceedings took place in the
same way as the annulment proceedings, as both were subject to the
same regulations of procedure, i.e. the Regent’s Decree of 23 August
1948.
The creation of the new high administrative courts and the subsequent
increase in importance of the cassation competence of the Council of
State, the introduction of the admissibility procedure and the separate
regulation of procedure for the cassation proceedings led to a clear
distinction between the annulment and the cassation jurisdiction of
the Council of State.

C. Tasks for the Council of State as a cassation court

I. Traditional tasks for a cassation court

A cassation court traditionally has two tasks: a unifying task and a
corrective task.
The unifying task consists of verifying the internal legality of the lower
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court’s decision. The cassation court supervises the correct application
and interpretation of the law by the lower courts, i.e. guaranteeing the
unity of jurisprudence and thus the legal development and legal
certainty. The corrective task refers to verifying the external legality of
the lower court’s decision. The cassation court must ensure that the
decisions of the courts concerned are in conformity with the
requirements of proper administration of justice. The cassation court
checks whether the procedure before the lower court has been
properly conducted and whether this court’s judgment has been
properly motivated.
Legal doctrine usually discusses these two tasks in light of the Court of
Cassation, which is the competent cassation court as regards ordinary
(civil and penal) tribunals and courts, and emphasizes its unifying
task.
It should be pointed out that in practice, the two tasks of a cassation
court are not always so distinct as one might expect on the basis of the
legal doctrine. Both tasks often overlap. For example, when the
cassation court assesses a ground for cassation based on the
infringement of the judicial obligation to state reasons (corrective
task), the cassation court can – to the extent that this is meaningful in
the light of the specific ground for cassation – give a certain
interpretation of this obligation, which can also be used in other cases
(unifying task).
To my knowledge, there is no legal doctrine that discusses the tasks of
the Belgian Council of State as a cassation court (or similar
institutions in other countries) in general, or the question of whether
the traditional tasks of the Court of Cassation are applicable to the
Council of State acting as a cassation court, in particular. The
following sections therefore examine whether there is a need for a
Council of State with the traditional functions of a cassation court, in
light of the specific organization of the administrative justice in
Flanders and Belgium.

II. Council of State and the unifying task of the cassation court

The need for a unifying task for the Council of State, acting as a
cassation court, primarily depends on the extent to which the
legislation can guarantee the unity of jurisprudence prior to the
cassation procedure. The more unity of jurisprudence exists between
the high administrative courts, the less need for a cassation court that
ensures the unity of jurisprudence at a higher level.
As mentioned in section B.II., the new high administrative courts each
have a subject-matter jurisdiction. This means that the areas of law, in
which they pronounce their decisions, are strictly demarcated. At first
sight, this implies that there is a much lower risk of conflicting
jurisprudence between these courts in comparison with the traditional
(ordinary) judiciary, where the competence between the courts is
divided by subject-matter and by territory. Whereas the new high
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administrative courts are each unique, the traditional courts are not.
For example, there are 13 Courts of First Instance in Belgium, each
with the same subject-matter jurisdiction, but with distinct territorial
jurisdiction.  The same applies to the 5 Courts of Appeal.  The Court
of Cassation, which is the competent cassation court for the traditional
judiciary, guarantees the unity of jurisprudence between these Courts
of Appeal. However, the high administrative courts each have separate
subject-matter jurisdiction and are unique in exercising it, so there is
less need for a cassation court to substantively harmonize their
jurisprudence.
Although the unifying task of the Council of State is of less importance
than that of the Court of Cassation, it is certainly not entirely
inexistent, because certain aspects of administrative law transcend the
distinct subject-matters over which the high administrative courts
rule. The supervision of the Council of State as a cassation court is
useful and necessary in harmonizing lower jurisprudence concerning
these aspects of administrative law. A clear example in this context are
the general principles of good governance. Although these principles
are unwritten, jurisprudence and legal doctrine unanimously agree
that they are applicable to every administrative act, which means that
each administration that issues an administrative act, regardless of the
area of law that is concerned, has to respect them. Consequently, every
high administrative court faces the general principles of good
governance in its jurisprudence. Furthermore, for some high
administrative courts, the legislator expressly provided that the
general principles of good governance be included in the legality check
of the contested administrative act. Art. II.291 Codification 11 October
2013 of the decree provisions on higher education, for example, states:

“The Council examines whether the disputed decisions are in
accordance with:
the provisions of the decree and regulations and the educational
and examination regulations;
general administrative principles and principles of good
governance”

Aspects of administrative law that transcend subject-matter include,
for instance, calculation of time limits, consequences of annulment
decisions, theory on retraction of administrative acts, and
admissibility of annulment requests.
The interpretation of the high administrative courts concerning these
aspects of administrative law can lead to conflicting jurisprudence. In
this case, supervision by the Council of State as a cassation court with
a unifying task is appropriate.

III. Council of State and the corrective task of the cassation court
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Whether the Council of State should perform a corrective task is
largely determined by the judicial protection citizens enjoy prior to the
cassation procedure. The higher the judicial protection before the high
administrative courts, the less need there is for a cassation court to
monitor the proper administration of justice. It is therefore relevant to
examine the legal protection citizens enjoy prior to the cassation
procedure before the Council of State.
The following sections will devote special attention to the lack of a
high appeal against a decision of a high administrative court, where
cases are usually treated by a one-judge panel, the question of whether
a non-jurisdictional administrative appeal has to be completed before
one can make an appeal to a high administrative court, the injunction
jurisdiction of high administrative courts, and the sanctions the
administrative courts can impose on administrations that have issued
illegal administrative acts.

1. No high appeal possible against a decision of a high
administrative court

An important finding within the framework of legal protection by high
administrative courts is that the legislator did not provide a high
appeal against their decisions. The Council for alien law litigation, the
Environmental Enforcement Court, the Council for Permit Disputes
and the Council for disputes about decisions on study progress all have
jurisdiction in first and last instance.
Although there is no obligation under Art. 6 European Convention on
Human Rights for national States to provide a high appeal against
judicial civil decisions of their courts,   the advantages of an appeal
in light of judicial protection are obvious: it forms an extra guarantee
of a proper administration of justice, since the appeal court can correct
certain mistakes the court at first instance made concerning the
proper administration of justice.
Furthermore, the standard cases before the high administrative courts
are handled by a one-judge panel. This is the case for the Council for
Permit Disputes, the Environmental Enforcement Court and the Court
for alien law litigation. Only exceptional cases are handled by a three-
judge panel. The treatment of the case by a one-judge panel prevents
an internal monitoring of good administration of justice by other
judges during the deliberation. This fact should lead to greater caution
in the light of judicial protection of the parties involved.

2. Non-jurisdictional appeal before the appeal to a high
administrative court

A non-jurisdictional appeal or internal appeal can be defined as an
appeal that is lodged before an administration and that aims to have
retracted, annulled or reformed an administrative act taken by that
administration itself, a subordinate administration, an administration
under supervision or another administration, or in case such
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administrative act has not yet been taken, to obtain such act.  On the
contrary, a judicial appeal is an appeal before an institution of the
traditional judiciary, an administrative court or even a body of the
administration that exercises a judicial function, and that leads to a
decision with a specific scope that – based on a rule of law and with
the force of res judicata – puts an end to a dispute.
One could state that the lack of a high appeal against decisions of a
high administrative court could be remedied by the fact that a non-
jurisdictional appeal has to be completed before an admissible
(judicial) appeal can be lodged before this court. In this case, after all,
two separate institutions examine the case in question. However, this
line of thought is not convincing, for two reasons.
First, the internal appeal does not exist in every area of administrative
law, and as a result, the admissibility condition of exhausting the
internal appeal does not apply to applicants before every high
administrative court. For instance, neither the Environmental
Enforcement Court nor the Council for alien law litigation assesses
administrative acts ruled on internal appeal. The legislator provided a
direct judicial appeal against the relevant acts, without a prior internal
appeal. This finding is very relevant, since 91.16 % of the cassation
appeals lodged before the Council of State are aimed against judicial
decisions of the Council for alien law litigation.
Second, an administrative appeal can never provide the same
guarantees to judicial protection as a judicial appeal.  (In fact, the
term “judicial” protection is not even applicable to administrative
appeals as they are assessed by an administration and not a judicial
body ). The acts of an administration (such as an administrative
review body) have to comply with the legal provisions and the general
principles of good governance, e.g. the principle of impartiality, the
(substantive and formal) duty to state reasons, the obligation to hear
and the principle of reasonable time. However, the general principles
of good governance are usually unwritten and consequently offer less
protection than the supranational, constitutional or legal provisions
that apply the same obligation to the (administrative) judiciary.
Moreover, it is possible for a legal provision to derogate from an
unwritten general principle of good governance, but obviously not
from constitutional provisions or Art. 6 European Convention on
Human Rights.
In addition, certain guarantees of judicial protection apply only to
judicial decisions but not to administrative (review) acts, unless this is
explicitly provided by a legal provision: judicial independence,
prohibition on the removal of members of the judiciary,  the
adversarial debate, the obligation to render a judicial decision, under
penalty of being pursued,  the public hearings and rulings , etc.
Some general principles of good governance or explicit legal
provisions applicable to administrations are similar to certain judicial
obligations, but offer less guarantees of judicial protection. For
instance, Art. 149 Belgian Constitution imposes a judicial duty to state
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reasons. The Act of 29 July 1991 concerning the explicit motivation of
government acts  also imposes a duty to state reasons to
administrations, but not for every administration and not for every
administrative act. In particular, only the administrations referred to
in Art. 14 Organic Laws on the Council of State have to formally
motivate their written, unilateral, individual administrative acts.
Furthermore, the judicial duty to state reasons has a larger scope than
the Act of 29 July 1991: the judiciary is obligated to answer all
arguments, brought forward by the parties, whereas – according to
established jurisprudence of the Council of State, acting as an
annulment court – an administrative review body does not. An
“adequate” motivation suffices, which implies that the motivation
makes it possible for the citizen to comprehend why the
administrative review body ruled as it did, contrary to his own
argumentation, and enables him to make an informed decision on
whether to appeal the review act.
In other words, a judicial appeal offers more guarantees of judicial
protection than a non-judicial appeal.
Moreover, a judicial decision has force of res judicata, which
according to the definition of MAST and others implies that the
decision has become unalterable once the relevant conditions are met,
unless the ordinary or extraordinary appeals are used. In principle, the
judicial body that has rendered the decision cannot retract or reform it
once it has force of res judicata.  On the contrary, an administrative
act does not enjoy force of res judicata, which means that the
administration (such as an administrative review body) that has taken
this act, can also – under certain conditions – retract or abrogate it.
Also, there is always a chance that the Council of State (acting as an
annulment court), another high administrative court with annulment
jurisdiction or the supervising administration will annul an
administrative act. Hence, a judicial decision offers the judiciable a
greater legal certainty than an administrative act, because the
settlement of the dispute by the judiciary will in principle be final,
unless an appeal is lodged against it.

3. Injunction competence and sanctions

Section B.II. has already discussed the sanctions the different high
administrative courts can impose on administrations that have taken
an illegal administrative act.
In the capacity of a court with full jurisdiction, the Council for alien
law litigation re-examines the entire case, after which it can reform or
confirm the contested decision of the GCRS.  On the contrary, as an
annulment and suspension court, the Council can only pronounce the
annulment thereof.  The Environmental Enforcement Court can
(partly) annul the illegal decision concerning the fines but can also, if
he sees it fit, substitute the annulled fine with an own decision
concerning the amount and, as the case may be, the forfeiture of
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illegally acquired benefits.  The Council for Permit Disputes can
annul the illegal contested permit-, validation- or registration act.
When the Council for Permit Disputes or the Environmental
Enforcement Court (partly) annuls a contested act, it can order the
administration that took this act to take a new administrative act
within a certain period. In that case, the Council for Permit Disputes
or the Environmental Enforcement Court can also 1° designate specific
rules or principles of law that have to be observed when taking the
new administrative act; 2° define the procedural actions that have to
be taken prior to the new administrative act.  Finally, the Council for
Disputes about Decisions on Study Progress can annul the contested
decision on study progress, in which case he can order the
administration to take a new decision under conditions to be imposed
by him.
Hence the annulment jurisdiction of most high administrative courts
is accompanied by a (limited) injunction competence, since they can
either substitute the contested decision with their own
(Environmental Enforcement Court), or give strict conditions under
which the administration has to take a new act (Environmental
Enforcement Court, Council for Permit Disputes and Council for
Disputes about Decisions on Study Progress). In light of procedural
economy, these competences should be welcomed. A fortiori, the same
applies to the competence of the Council for alien law litigation when
acting in the capacity of a court with full jurisdiction.

4. Conclusion

There is no high appeal possible against decisions of high
administrative courts, but only a cassation appeal before the Council
of State. The judiciable does not enjoy an extra guarantee of proper
jurisdictional protection prior to the cassation proceedings. The fact
that most high administrative courts enjoy a (limited) injunction
competence does not affect this conclusion. At most (but certainly not
always), he can lodge a non-jurisdictional appeal against an
administrative act, prior to his appeal before a high administrative
court, but this kind of appeal can never offer the same guarantees as a
judicial appeal. Furthermore, in most high administrative courts the
standard cases are handled by a one-judge panel, which should lead to
greater prudence in the light of judicial protection of the parties
involved.
The lack of judicial appeal against decisions of a high administrative
court, and thus the lack of a substantive double judicial review,
justifies the corrective task of the Council of State acting as a cassation
court.

D. Should the legislator replace the administrative
cassation appeal with a high appeal?

Given the conclusion of section C.III.4., the question arises as to
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whether it would be preferable to substitute the cassation appeal
before the Council of State with a high appeal before an appeal court,
since an appeal court can evoke the entire case and re-examine it
substantially. Thus an appeal court can provide a larger scope of
judicial protection than a cassation court.
Apparently, the legal doctrine considers the lack of high appeal against
decisions of high administrative courts self-evident. This is probably
because of the possibility to lodge a non-judicial appeal prior to the
appeal before the high administrative court, resulting in a double
review (one non-judicial, one judicial) of the case in question.
However, the fact remains that 1) the legislator does not always
provide a non-judicial appeal, and 2) the non-judicial appeal can never
provide the same guarantees of judicial protection as a judicial appeal.
In light of the judicial protection, replacing the cassation appeal
against decisions of high administrative courts with a high appeal
should be considered. Nonetheless, doing so would cause the following
difficulties:

1. It is not obvious which body could act as a high appeal court. In
any case, it is not preferable that the Council of State would
function as a high appeal court. The recent creation of the new
high administrative courts was exactly aimed at reducing the
Council’s backlog (as an annulment and suspension court).
Designating the Council as a high appeal court would re-
introduce the same litigation, with the only difference that this
time the Council is not the court at first instance, but the appeal
court.  This would lead to an unacceptable risk of increase of
workload and backlog. In this context it must be reminded that
the Council would still have to perform other tasks, next to
functioning as an appeal court. The Council retains at present,
and would still retain in case of the allotment of an appeal
competence, the residual competence to assess the legality of
administrative acts that are outside the scope of the high
administrative courts.

It would be more eligible to create new, separate administrative
high appeal courts, each competent to assess high appeals
against the decisions of a particular high administrative court.

2. The need for an administrative cassation court would not
disappear following the creation of administrative high appeal
courts.

First, the Belgian Constitutional Court made it clear that the
possibility of a cassation appeal with the Council of State against
decisions of regional administrative courts is a necessary
condition for the compatibility of these courts with the
Constitution.
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Second, an appeal court is focused mainly on the substantive
aspects of the case, and not on ensuring the unity of
jurisprudence. As discussed in section C.II., it is clear that there
is a need for a body that guarantees the unity of administrative
jurisprudence, but this is not a task for a high appeal court. In
other words, the creation of administrative high appeal courts
would not make the Council of State as a cassation court
obsolete, but would limit its tasks. First, there would be less need
for a cassation court with a corrective task. Second, there would
still be a need for a cassation court with a unifying task, although
this task would be less important for the Council of State than it
would be for the traditional cassation court of the civil and penal
judiciary, given the strict subject-jurisdiction of the
administrative (high appeal) courts.

3. The creation of an appeal against decisions of administrative
courts would prolong the duration of the entire proceedings,
leading to an increased risk of infringement of the judicial duty
to settle the dispute within a reasonable period (Art. 6 European
Convention of Human Rights).

4. The creation of an appeal against decisions of administrative
courts could lead to legal uncertainty, especially when the citizen
has lodged an internal appeal prior to lodging an appeal before
an administrative court. In this case, he has to undergo three
reviews of this case (internal appeal – appeal before an
administrative court – appeal before an administrative appeal
court) before he can receive a definite ruling, which can still be
brought before the Council of State as a cassation court. In light
of the principle of legal certainty, this situation is not desirable.
The same goes for the administration who is a party in the legal
dispute: legal certainty is of equal importance for the
administration who took the administrative decision that is the
original of the legal dispute at hand.

E. Conclusion

The specific organization of the administrative justice in Flanders and
Belgium justifies that the Council of State, acting as a cassation court,
exercise both a unifying and a corrective task. However, the corrective
task is of more relevance in comparison with the Court of Cassation.
The creation of administrative appeals courts would not render the
Council of State as a cassation court obsolete, but would limit its
aforementioned tasks. Moreover, it would raise some serious
concerns, e.g. relating to the duty to settle the dispute within a
reasonable period and relating to legal certainty.

Noten
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* The text was written for the annual EGPA conference that took place
from 10 to 12 September 2014 in Speyer, Germany. It was updated and
finalized on 15 October 2016.
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