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Powers and Duties of Representatives and
Support Persons for Adults with Disabilities:

a Comparative Analysis within FL-EUR Countries

Duties associated with substituted decision-making

L
Main normative research question: d | i
O in normativ question: Fundamental tension
o Which decision-making model for adults with a disability complies with
Q Article 12 CRPD, and ensures a just and fair balance between autonomy o _ _
N and protection? Striking a just and fair balance between
b autonomy and protection
— Focus:
— Alternative approaches to ‘pure’ supported decision-making via human
E rights frameworks, ECtHR and Sub-committee on the Prevention of
e Torture, and comparative insights.
GC) Comparative insights via the FL-EUR (Family Law in Europe) network, _ o
O encompassing 31 jurisdictions. Autonomy (CRPD) = >  Protection (traditional)
1. Tallor-made approach 4, Decision-making criteria
CRPD: On the level of support CRPD: Primacy of will and preference, and possibility of
(evolving capacities theory) ‘best interpretation’ of will and preference
Comparative insights: On the level of legal incapacitation
(by judicial decision) Comparative insights: Primacy of best interests standard, and no
mechanisms for ‘best interpretation, sometimes
. s . involvement of third parties to determine will and
2. Decision-making model oreferences
CRPD: Paradigm shift, total abolition of substituted ] ]
4 decﬁion-making, in favour of supported decision- 5. Duties of representahves and
making
2 support persons
O Comparative insights: Substituted decision-making still dominant, o . .
) emerging shift towards more collaborative models CRPD: No general obligation, core role is to provide
- | support (focus on empowerment)
Comparative insights: Duties are rooted in substituted decision-making,
- 26 Can act in place of the adult focus on control and oversight (reporting) and
QO 3 Can only act in place if necessary emergipg ofautongmy_ sgfeguards (informing,
p . consulting and maintaining contact), limited
18  Can act together with the adult : ) "
(q0] role of family, supervisory authorities ensure
D accountability
7)) 8 Can provide factual assistance
q) 14  Can give approval to act
17 Inform
8 Consult 11 Contact
3. Scope of matters 7 Visit 8  Care
2 Trusting or personal relationship
CRPD: All decisions affecting the life of the vulnerable 7 Eliminate reasons for deprivation LC
adult 1 Live together
Comparative insights: Broad scope across multiple domains with specific
modalities to preserve the adult's autonomy
(exception of highly personal matters and court
approval)
’ ’ n | | . ]
No ‘real’ paradigm shift: a movement from protection towards autonomy?
Tailor-made at level of incapacity
i
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9 "E’ Substituted decision-making as common feature
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